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REPUBLIC OF KENYA 

POLITICAL PARTIES DISPUTE TRIBUNAL 

COMPLAINT/DISPUTE NO. 4 OF 2015 

 

MARGARET NDALANA........................................FIRST COMPLAINANT 

NINA MBITHE MUTISO...................................SECOND COMPLAINANT 

MARY NDINDA PAUL......................................THIRD COMPLAINANT 

JACQUELINE NZIVA MUNYAO..................FOURTH COMPLAINANT 

RUTH NDUMI MAINGI......................................FIFTH COMPLAINANT 

VERSUS 

WIPER DEMOCRATIC MOVEMENT 

 – KENYA (WDM-K)................................................................RESPONDENT 

 

JUDGMENT 

 

INTRODUCTION 

1. These proceedings were commenced by the filing of a Complaint dated 12
th

 

March 2015 and filed on the same day, 12
th
 March 2015. 

 

2. The Complainants who are members of the Respondent party sought the 

following orders:- 

 

(a) A declaration be issued that the Complainants did not violate the 

constitution of the Wiper Democratic Movement – Kenya (hereinafter 

referred to as WDM) in exercising their right to vote in the Machakos 
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County Assembly to impeach the Deputy Governor of Machakos 

County. 

(b) An order be issued that the expulsion of the Complainants from 

membership of WDM contravenes section 14(7) of the Political 

Parties Act (PPA) and is therefore illegal, null and void. 

 

(c) An order setting aside the expulsion of the Complainants from 

membership of WDM. 

 

(d)  

(e) An order directing the Registrar of Political Parties (RPP) not to 

remove, amend or alter the list of members of WDM so as to 

implement the expulsion decision. 

 

(f) In the event the list of WDM had been altered or amended so as to 

remove the names of the Complainants, an order be issued compelling 

the RPP to restore the names of the Complainants in the list of 

members of WDM. 

 

(g) Any other or further order that the Tribunal may find fit, proper and 

just to issue. 

 

(h) Costs. 

 

 

3. In its Complaint, the Complainants averred inter-alia that: 

 

a. The Complainants were on or about 11
th

 February 2015 expelled from 

the membership of the WDM solely on account of how they voted on 

a motion before the Machakos County Assembly. 
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b. The Complainants have not in any way infringed on the Constitution 

of WDM, thereby rendering the decision to expel them illegal, null 

and void. 

c. None of the organs of WDM ever deliberated and resolved to take a 

particular position on the impeachment motion filed against the 

Deputy Governor of the Machakos County. 

 

d. That by virtue of the provisions of Article 196(3) of the Constitution 

of Kenya, 2010, read together with sections 16 and 17 of the County 

Governments Act, the Complainants are guaranteed freedom of speech 

while debating in the County Assembly and are immune from any 

civil or criminal action arising from their contribution to a debate on 

the floor of the County Assembly. 

 

e. That the Respondent’s Constitution does not provide or create a 

disciplinary committee and accordingly the disciplinary proceedings 

instituted against the Complainants lack legal foundation ab initio. 

 

4. Concurrent to the filing of the Complaint, the Complainants filed an 

application by way of a motion dated 12
th

 March 2015, seeking various 

interim relief set out in the face of the said motion. The motion was 

abandoned to pave way for the hearing of the substantive Complaint. 

 

5. In response to the Complainant’s case, the Respondent filed an affidavit 

sworn on 20
th

 May 2015 by its Chairman, Senator David Musila. In the said 

defence the Respondent alleged inter alia: 

 

a. That the Complainants’ expulsion from the party was not based on 

their participation and position taken in County Assembly debate and 

further, the basis of their expulsion were not matters that border on 

parliamentary privilege/business as alleged. It is the Respondent’s 

case that the Complainants were in violation of the party’s 

Constitution, the Political Parties Act, 2011 and the Respondent’s 

code of conduct. 
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b. The Respondent further alleged that the Complainants had failed to 

adhere to the Respondent’s directive that the matters which formed  

the basis of the impeachment motion against the Deputy Governor be 

referred to arbitration under Article 33 of the Party’s Constitution.  

 

c. That the Complainants went against the interest of the party by not 

opting to refer the matters in contest with respect to the Deputy 

Governor of Machakos County to the party organs for adjudication. 

 

d. That the Claimant had displayed disloyalty to the party and by not 

following the Respondent’s directive, had in effect opened themselves 

to disciplinary proceedings. 

 

e. That the Complainants were given ample opportunity to be heard as 

envisaged under the Respondent’s Constitution and the Respondent’s 

decision to expel the Claimant was justified as the due process had 

been followed. 

 

ISSUES FOR DETERMINATION 

6. Whereas parties did not agree on the issues for determination, the 

Complainants’ Counsel, Kioko Kilukumi, Esq, identified the following 

issues for determination: 

 

a. Whether this Tribunal has jurisdiction to hear and determine the 

complaint filed by the Complainants. 

 

b. Whether the expulsion of the Complainants was on the basis of their 

participation and voting in the County Assembly on the impeachment 

motion against the Deputy Governor of Machakos County; a matter 

governed by parliamentary privileges and immunities and therefore 

legally not capable of constituting a disciplinary offence before any 

organ of a political party.  
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c. Whether the expulsion of the Complainants had nothing to do 

whatsoever with the impeachment motion against the Deputy 

Governor but rested exclusively on matters outside the County 

Assembly which are not covered by parliamentary privileges and 

immunities. 

 

d. Who should bear the costs of these proceedings? 

 

7. On the other hand, the Respondent’s Counsel, Anthony Oluoch, Esq., 

identified the following issues for determination: 

 

a. Was there a properly constituted organ of the party to deal with 

matters of discipline? 

 

b. Was the decision to expel the Complainants un-procedural? 

 

c. Did the decision to expel the Complainants from the party contravene 

section 14(7) of the PPA? 

 

d. Whether the Complainants were punished for exercising their 

constitutional rights and whether the question of immunities and 

privileges arise in the circumstances of this case. 

 

e. Whether the Respondent’s decision was in accordance with the 

Respondent’s internal dispute resolution mechanism. 

 

 

8. Having studied the pleadings filed in these proceedings and having read the 

submissions filed on behalf of the parties and having heard the oral 

submissions by Counsel representing the parties in these proceedings, we are 

of the view that the issues for determination as proposed by the parties can 

be distilled and condensed as follows: 
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a. Does this Tribunal have jurisdiction to hear and determine this 

complaint? 

 

b. Were the Complainants expelled on the basis of their participation in 

the floor business of the Machakos County Assembly? 

 

c. Was the decision to expel the Complainants un-procedural and 

whether it was arrived at having taken into account the tenets and 

cardinal principles of natural justice? 

 

d. Who should bear the costs of these proceedings? 

 

 ISSUE NO. 1 

Does this Tribunal have jurisdiction to hear and determine this complaint? 

9. Our jurisdiction is donated by Section 40 of the Political Parties Act, 2011 

 

10. Under the said Section this Tribunal has jurisdiction to determine: 

 

 

(a) Dispute between members of a political party. 

 

(b) Dispute between a member of a political party and a political party. 

 

(c) Dispute between political parties. 

 

(d) Dispute between an independent candidate and a political party. 

 

(e) Dispute between coalition partners. 

 

(f) Appeals from the decision of the Registrar of Political Parties. 
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11. Under Section 40(2) our jurisdiction to hear a complaint under Section 40 (1) 

(a), (b), (c) between is conditional upon the claimant exhausting the internal 

dispute resolution mechanism of the party. 

 

12. Article 28 of the Respondent’s Constitution provides disciplinary 

procedures. 

 

 

13. Article 28.1 of the said Constitution provides that any member whether as an 

individual or as a group commits any of the acts set out in the said Article 

shall be liable for disciplinary action. 

 

14. Of relevance to these proceedings is Article 28.1(j) which provides that a 

member is liable to disciplinary action if the member shows lack of loyalty 

to the Party and shows disrespect to the organs of the Party. This is the 

provision that the Respondent relies on to justify its action of expelling the 

Complainants. 

 

 

15. Article 28.2 provides for disciplinary matters calling for suspension of a 

member. The National Executive Council (NEC) is clothed with the 

jurisdiction to suspend a member if found guilty of gross misconduct having 

first given the said member a fair and reasonable opportunity to defend 

him/herself against the charges or allegations made against him/her in 

accordance with the rules of natural justice as stipulated in the Party Code of 

Conduct. Such suspension is required to be ratified by two thirds of the 

National Governing Council (NGC). 

 

16. Article 28.3 contemplates appointment of a Commission to investigate the 

affairs of any County, Branch, sub-Branch or sub-Location Committee and 

the NEC may act on any recommendations made by the said Commission 

and any action or decision taken by the NEC shall stand as valid. 
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17. Of interest to note, the Commission envisaged under Article 28.3 does not 

have jurisdiction to investigate or make recommendations against individual 

members of the Party.  

 

18. Whereas Article 28 of the Respondent’s Constitution deals with disciplinary 

procedures, it only provides for suspension of a member found guilty of 

gross misconduct from the Party. It does not have a provision for expulsion 

of a member from the Party. 

 

 

19. Counsel for the Respondent however argued that Article 4.8(b) provides for 

termination of a members membership from the Party by a resolution passed 

by the NEC and ratified by the NGC and it was his argument that the NEC 

having appointed a Disciplinary Committee (DC) to conduct disciplinary 

hearings against the Complainants, the decision of the DC was in effect a 

decision of the NEC and the same having been ratified by the NGC, the 

Respondent was entitled to terminate the Complainants membership of the 

Party. 

 

20. If we are to take the argument of the Respondent with relation to the steps 

followed leading to the ultimate decision to expel the Complainants from the 

Party, then it becomes clear that under the Respondent’s Constitution, no 

further avenue or internal forum was available to the Complainants to resort 

to after the decision of the NGC and consequently it cannot fall from the 

Respondent’s lips that the internal processes had not been exhausted before 

the present proceedings were filed in this Tribunal. 

 

 

21. The Respondent further argued that the Complainants ceased being Party 

members as soon as the NGC ratified the decision of the NEC to expel them 

from the party and consequently the subject matter of these proceedings 

cannot be said to be one of a dispute between a member of a political party 

and the political party. 

 

22. We are unable to agree with the Respondent. 
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23. This Tribunal is one of the vehicles through which Kenyans can exercise 

political rights as enshrined and guaranteed under Article 38 of the 

Constitution of Kenya, 2010. Our jurisdiction cannot be interpreted 

restrictively as to allow Parties to go through a questioned process and 

thereafter argue that by reason of an impugned decision expelling a member 

from the party, our jurisdiction cannot be invoked under section 40 of the 

PPA. To hold so, would be to make a mockery of the purpose and intent of 

the creation of this Tribunal and would take this country back to the 1980s 

where a clique of party honchos would without any form of oversight or 

accountability, make final and non-appealable decisions which were 

obviously a farce and a violation of a person’s rights, without recourse to 

judicial oversight. 

 

24. The promulgation of the Constitution of Kenya, 2010 and more particularly 

Article 38, was to ensure that never again would this Country be subjected to 

a political process where an aggrieved member of a political party would 

have no forum to turn to in the event that he/she was stripped of a right of 

association in   political party without following what he/she considers a due 

process. 

 

 

25. Indeed the Respondent’s own Constitution at Articles 2.1.7 and 2.2.4 provide 

respectively as part of its guiding principles for the support and promotion of 

Kenya’s bill of rights and for the respect of constitutionalism, rule of law and 

individual and people’s rights and freedoms. 

 

26. By reason of the foregoing, it is our humble view that our jurisdiction must 

include determining whether a member of a political party has been removed 

from the political party in accordance with the party constitution and in 

accordance with the PPA and the Constitution of Kenya. 

 

 

27. In any event, the Complainants are still members of the Respondent Party, a 

fact that is borne out by the letter dated 11
th
 February 2015 from the RPP. 
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28. By reason of the foregoing, we find and we hold that we have jurisdiction to 

hear and determine this dispute. 

ISSUE NO. 2: 

Were the Complainants expelled on the basis of their participation in the floor 

business of the Machakos County Assembly? 

29. It was the Complainants case that the reason behind their expulsion was the 

position they took in a debate seeking to impeach the Deputy Governor of 

the Machakos County Government. 

 

30. On the other hand, it was the Respondent’s case that the Complainants were 

expelled in accordance with the provisions of its constitution. 

 

31. By a letter authored by Senator Judith Sijeny  on behalf of the Respondent 

referenced ‘Disloyalty to the Party and Party Organs’ and dated 14
th

 

November 2014 addressed to the 2
nd

 Complainant, the Respondent requested 

the addressee to show cause why disciplinary action should not be taken 

against her for disobeying the party position regarding the impeachment 

motion against the Deputy Governor, Machakos County. 

 

32. By a letter addressed to the 4
th

 Complainant dated 6
th

 January 2015, Senator 

Judith Sijeny on behalf of the Respondent invited the addressee to attend a 

disciplinary hearing on 12
th

 January 2015 to respond to the following 

allegations: 

 

 

i. You failed to respect the Party’s position in the impeachment of 

the Machakos Deputy Governor, Hon. Bernard Muia Kiala on 

the 23
rd

 July 2014 and subsequently voted in support of his 

impeachment. 

 

ii. That you have failed to show loyalty and showed gross 

disrespect to the Party and Party organs.  
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33. The foregoing allegations were reproduced in the report dated 21
st
 January 

2015 following the disciplinary hearing held on 12
th

 January 2015. 

 

34. The question that presents itself to us for determination is whether, based on 

the material before us, the Complainants were subjected to disciplinary 

process arising out of their participation in the debate on the motion of 

impeachment of the Deputy Governor of Machakos? 

 

 

35. The letter from Senator Judith Sijeny dated 6
th

 January 2015 is clear on the 

charges preferred against the Complainants. The first charge stated that the 

Complainants in these proceedings failed to respect the Party’s position in 

the impeachment of the Machakos Deputy Governor, Hon. Bernard Muia 

Kiala on the 23
rd

 July 2014 and subsequently voted in support of his 

impeachment. 

 

36. The same charge is reproduced in the Party Disciplinary Committee report 

dated 21
st
 January 2015. 

 

37.  It is not in doubt that part of the charges preferred as against the 

Complainants had to do with the manner in which they voted in respect of 

the impeachment motion filed against the Deputy Governor of Machakos 

County. 

 

 

38. Section 17 of the County Government Act no. 17 of 2012 provides as 

follows: 

‘Powers, privileges and immunities of a county assembly 

The national law regulating the powers and privileges of Parliament 

shall, with the necessary modifications, apply to a county assembly.’ 

 

39. The national law regulating the powers and privileges of Parliament is to be 

found in the National Assembly (Power and Privileges) Act Chapter 6 of the 

laws of Kenya. 
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40. Section 4 of the said Act provides as follows: 

‘No civil or criminal proceedings shall be instituted against any 

member for words spoken before, or written in a report to, the Assembly 

or a committee, or by reason of any matter or thing brought by him 

therein by petition, Bill, resolution, motion or otherwise.’ 

41. It is worth noting that the said section bars the institution of civil 

proceedings without making any distinction between courts, tribunals or 

committees. 

 

42. By reason of the foregoing provisions of both the County Government Act 

and the National Assembly (Powers and Privileges) Act, we are of the view 

and we hold that disciplinary proceedings against a Member of County 

Assembly cannot be premised or grounded upon a member’s participation in 

the proceedings of the County Assembly. 

 

43. Apart from the immunities issue, the Complainants submitted that that the 

Respondent party had not taken a party position with respect to the 

deliberations in the County Assembly which formed the basis of the 

initiation of the disciplinary proceedings. This submission was not denied by 

the Respondent Party. 

 

44. We have been unable to trace any material in the record filed in this Tribunal 

in which the Party set out its position with regard to the impeachment motion 

against the Deputy Governor of the Machakos County and any record 

communicating the said position to the Complainants. 

 

45. We are also unable to trace any communication advising the Complainants 

to refer the contentious matters as respecting the Deputy Governor of 

Machakos County to arbitration as provided for by Article 33 of the 

Respondent’s constitution. 

 

46. Having considered the material before us, , we have no hesitation to hold as 

we do that the Respondent could not in law commence disciplinary 
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proceedings which are premised on the deliberations of the County 

Assembly. 

 

 

ISSUE NO. 3 

Was the decision to expel the Complainants un-procedural and whether it was 

arrived at having taken into account the tenets and cardinal principles of 

natural justice? 

47. Having found that the Respondent could not base disciplinary proceedings 

upon the Complainant’s participation in the County Assembly debate, issue 

no. 3 becomes academic, but necessary to address. 

 

48. In the case of Kanda versus Government of Malaya [1962] AC 322, Lord 

Denning stated that if the right to be heard is to be a real right which is 

worth anything, it must carry with it a right in the accused man to know the 

case which is made against him. He must know what evidence has been 

given and what statements have been made affecting him; and then he must 

be given a fair opportunity to correct or contradict them. 

 

 

49. A study of the materials placed before us reveal the following: 

 

a. At paragraph 9 of the affidavit in support of the Complainant’s case, 

the deponents depose that at the onset of the disciplinary proceedings, 

their lawyers sought particulars of disloyalty and gross disrespect to 

the party and its organs and the Chair of the Disciplinary Committee 

said that the proceedings will proceed on the premises that the 

disloyalty and gross misconduct to the Party and its organs was the 

manner in which the Complainants voted to impeach the Deputy 

Governor.  

 

b. This deposition was not denied by the Respondent in its reply to the 

Complainant’s Complaint nor have any particulars constituting 

disloyalty or gross disrespect been shared with us during the hearing. 
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50. In the circumstances, we can do no better than agree with Lord Denning in 

the case of Kanda versus Government of Malaya [1962] AC 322, where 

he stated that if the right to be heard is to be a real right which is  

 

worth anything, it must carry with it a right in the accused man to know the 

case which is made against him. He must know what evidence has been 

given and what statements have been made affecting him; and then he must 

be given a fair opportunity to correct or contradict them. 

 

51. By flippantly brushing aside the Complainants’ request for the particulars 

constituting the charge of disloyalty and gross misconduct, the Disciplinary 

Committee were grossly in violation of a cardinal tenet of its own guiding 

principles which at Article 28.2 behoves the disciplinary organ to subject an 

accused person to a fair and reasonable opportunity to defend themselves in 

accordance with the rules of natural justice as stipulated in the Party’s code 

of conduct. 

 

 

52. Whereas there may be limits to the broad principles of disclosure, what is 

essential is substantial fairness to a person appearing before a disciplinary 

committee. 

 

53. Taking into account the circumstances attendant to the disciplinary hearing 

that culminated to the expulsion of the Complainants from the Party, we do 

not think that the request for particulars of the general charge of disloyalty 

and gross misconduct by the Complainants at their disciplinary hearing was 

unreasonable. Indeed we are of the view that the said request was legitimate 

to enable them prepare sufficiently to face specific rather than general 

charges. 

 

 

54. It is not lost to us that in their analysis at paragraph 1.3(1), the disciplinary 

committee did not hide their disdain and irritation of the representation of the 

Complainants by lawyers and went on further to conclude that the 

representation by lawyers and the adversarial arguments advanced by 

lawyers was a mask to the guilt of the Complainants. 
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55. At the conclusion of the disciplinary hearing, it was recommended that the 

membership of the Complainants be terminated. 

56. The Respondent’s disciplinary procedure is set out at Article 28 of its 

Constitution, and under the said article, there is no provision for termination 

of membership. 

 

57. The Respondent relied on the provisions of Article 4.8 of its Constitution to 

terminate the Complainants’ party membership. 

 

58. Under Article 4.8, termination of membership is pursuant to a resolution 

passed by the NEC and ratified by the NGC. 

 

59. In our present case, whereas the disciplinary process was anchored upon 

Article 28 of the Party Constitution, the decision to terminate the 

Complainant’s membership was made under Article 4.8 of the Party 

Constitution. 

 

 

60. The Disciplinary Committee in operating under powers it claimed to have 

been delegated by the NEC, could only at best under Article 28 of the Party 

Constitution, recommend suspension of the Complainants. It could not do 

more than what the NEC was permitted to do under the said article. Nowhere 

under Article 28 is termination of membership contemplated or envisaged. 

 

61. A side matter, which was not canvassed before us, is whether the power to 

discipline under Article 28 of the Respondent’s constitution is delegable. We 

do not propose to make a determination suffice to share with the parties the 

excerpt from H. W. R Wade and C. F. Forsyth in their Seventh Edition 

on Administrative Law which states at page 347 that: 

 

‘An element which is essential to the lawful exercise of power is 

that it should be exercised by the authority upon whom it is 

conferred, and by no one else. The principle is strictly applied, 
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even when it causes administrative inconvenience, except in cases 

where it may reasonably be inferred that the power  

was intended to be delegable. Normally courts are rigorous in 

requiring the power to be exercised by the precise person or body 

stated in the statute, and in condemning as ultra-vires action taken 

by agents, sub-committees or delegates, however expressly 

authorized by the authority endowed with power.’ 

 

62. Having resolved to delegate its disciplinary power to an ad-hoc disciplinary 

committee, it is our finding that the said committee could only do what the 

NEC was permitted to do under Article 28 of the Party Constitution. As the 

NEC did not have powers under Article 28 of the Party Constitution to 

recommend to the NGC termination of the Complainants’ membership of the 

Party, the ad-hoc Disciplinary Committee could similarly not have the 

powers to make a recommendation to the NEC of termination of the 

Complainants membership as it did in its report of 21
st
 January 2015. 

 

63. As the termination of the Complainants’ Party membership was as a direct 

consequence of the hearing and recommendation by the ad-hoc Disciplinary 

Committee, it is our view and holding that the entire disciplinary process by 

violating a fundamental right to a fair hearing was tainted and its decision 

exceeding what it was permitted to do under Article 28 of the Respondent’s 

Constitution, the decision by the NGC to terminate the Complainants’ 

membership under Article 4.8 of the Respondent’s Constitution cannot be 

upheld by this Tribunal. 

 

ISSUE NO. 4: 

Who should bear the costs of these proceedings? 

64. The award of costs is discretionary and the guiding principle in awarding 

them is that they normally follow the event. 

 

65. In considering whether costs should be awarded in the context of a dispute 

resolution under section 40 of the PPA, we are usually slow in making such 

as an award, our reluctance being based on the need to assist in the healing 
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of the rift caused by the dispute. That is not to say that we will not award 

costs in extreme cases. 

 

 

66. This is not one of those extreme cases and in our small way to bring healing 

to this Party, we do not propose to condemn any party to pay costs of these 

proceedings. 

CONCLUSION: 

We find and hold as follows: 

(a) The Complainants did not violate the constitution of the Wiper 

Democratic Movement – Kenya  in exercising their right to vote in the 

Machakos County Assembly to impeach the Deputy Governor of 

Machakos County. 

 

(b) The expulsion of the Complainants from membership of WDM 

contravenes section 14(7) of the Political Parties Act (PPA) and is 

therefore illegal, null and void. 

 

(c) An order be and is hereby issued setting aside the expulsion of the 

Complainants from membership of WDM. 

 

(d) An order be and is hereby issued directing the Registrar of Political 

Parties (RPP) not to remove, amend or alter the list of members of 

WDM so as to implement the expulsion decision made pursuant to the 

recommendation of the Disciplinary Committee report dated 21
st
 

January 2015, adopted by the Respondent’s National Executive 

Council meeting of the 21
st
 January 2015 and ratified by the National 

Governing Council at its meeting of 10
th

 February 2015. 

 

(e) Each party to bear its costs of the proceedings. 

 

We so order. 
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Finally we are indebted to both Counsel who so ably and incisively presented 

their cases before us. We wish to thank them for their research and industry and 

assure them that whereas we may not have set out their submissions and the 

authorities they relied upon in this judgment, we found the said submissions and 

authorities relied upon very useful and not only relevant to this particular 

dispute, but also applicable to many other disputes that presents themselves to 

us for determination. 

 

Dated at Nairobi this 10
th

 day of June 2015 

 

KYALO MBOBU, CHAIRMAN 

 

CHACHA ODERA, MEMBER 

 

REV. JESSIE MUTURA, MEMBER 

 

JAMES ATEMA, MEMBER 


